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Ms. Magalie Salas

Secretary

Federal Communications Commission
445 12" Street, S. W.

Street Lobby — TW A235

Washington, D.C. 20554

Dear Ms. Salas:

Re: CC Docket No. 96 - 115 — Telecommunications Carriers’ Use of Customer
Proprietary Network Information; Use of Subscriber List Information (“SLI")

On July 27, 1999, SBC filed an ex parte in the above-listed proceeding with a cover
letter that contained two minor typographical errors on the final page. Attached is a
complete replacement copy of the submission. We request that you place this
corrected copy in the Commission’s files and return the earlier version. All copies
distributed to outside the Secretary’'s Office were made using the corrected version of
the ex parte.

Please stamp and return the provided copy to confirm your receipt. Please contact me
at (202) 326-8889 should you have any questions.

Sincerely,

Attachment




Marian Dyer SBC Telecommunications, Inc.
Viee President-Federal Regulatory 1401 I Street, N.W,
Suite 1100
Washington, D.C. 20005
Phone 202 326-8835
Fax 202 408-4805

July 28, 1999

EX PARTE PRESENTATION

Ms. Magalie Roman Salas

Secretary

Federal Communications Commission
445 12th Street, S.W., Room TW-A325
Washington, D.C. 20554

Re:  Telecommunications Carriers' Use of Customer Proprietary Network
Information; Use of Subscriber List Information (“SLI”)
CC Docket No. 96-115

Dear Madam Secretary:

SBC Communications Inc. ("SBC"), on behalf of its local telephone company
subsidiaries, Southwestern Bell Telephone Company, Pacific Bell and Nevada Bell,
submits the following written ex parte statement in connection with the above-
referenced docket.

Some parties have advocated that incumbent local exchange carriers (“ILECS”) should
be required to serve as SLI "clearinghouses,” in which ILECs (and only ILECs) would be
required to disclose listings of all carriers to directory publishers under Section 222.

SBC previously has explained why such a requirement would be contrary to Congress’s
purpose in adopting Section 222.' SBC does not repeat these arguments here, but,
instead, writes this letter to bring to the Commission’s attention a California Public
Utilities Commission (“CPUC”) decision that relates to the “clearinghouse” issue.”

Since 1997, the CPUC has prohibited carriers from acting as directory listing
“clearinghouses” and releasing listing information of other carriers without consent.?
The Commission should be aware that other state commissions might have rules in place
that address this issue.

I See Ex Parte Notice Letter from Todd S. Silbergeld (SBC), at 1 (April 14, 1999).

* See Order Instituting Rulemaking on the Commission’s Own Motion into Competition
Jor Local Exchange Service, Decision 97-01-042, at 22-23 and Ordering Paragraph 2
[“D.97-01-042"].  For the Commission’s convenience, a copy of this decision
accompanigs this letter.

3Id., at22.
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In accordance with Commission’s rules governing ex parfe communications, an original
and two copies of this correspondence are submitted herewith. Please contact Kathleen
Rehmer at (314) 235-1107 should you have any questions.

Respectfully submitted,

/) 77@1@

cc: Dorothy Attwood
Bill Bailey
Kyle Dixon
William Kehoe
Linda Kinney
Daniel Shiman
Sarah Whitesell
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Competition for Local Exchange
Serxvice.
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on the Comuission’s Own Motion into
Competition for Local Exchange

Service.
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(Filed April 2&, 19§5)
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OPINTITOQOMWN

I. Iptroduction

By this decision, we address the outstanding issues in
our local competition rulemaking relating to subscribex directory
listings and access to directory listing information. We adopted
initizal interim rules addressing these issues in ocur Phase II
Decision (D.] 96-02-072. We directed that unresolved issues
relating to directory listings be addressed in technical workshops
in Phase III of this proceeding. On April 1-3, and April 16, 159¢,
such workshops were held. By Administrative Law Judge (A1LJ) ruling
dated May 21, 1996, parties were directed to file comments on
remaining disputed issuves whick wers noc resolved by tihe worksheps.

Phase IIl comments were filed on June 10, 1956, by
Pacific Beil (Pacific), CGTE Califormiia Incorporated (GTEC), the
Califecrnia Telecommunications Coalition (Coalition),1 che '
Asscciation of Directory Publishers (ADP), Metromail, Facific
Lightwave, Inc./GST Lightwave, Inc., and the Office of Ratepayer
Advocates (ORA). The Coalition separately filed an applicaticn for
rehearing of D.96-02-072 cn March 29, 1996, in which scme of the
issues raised were alsod addressed in their Phase III comments. The
Commission subsegquently issued D.9€-09-102 denying the application

i The members of the the Coalition joining the comments were:
AT&T Comrmunications of Califormia; Califormia Cable Television
Associaticn; ICG Access Services, Inc.; MCI Telecommupications
Coro.; Sprint Communications Company L.P.; Teleport Communications.
Croup Iﬁc., and Time Warper AxS oI Califormia, L.P. The views
expressed represent & consensus of the Ccalition's members aré dec
nct necessaxily raflect the visws of each Coalition member. The
mcticn for acceptance of the Coalicion'’s late-filed comments is

cranted.
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On Octeober 23, 15%%¢, ADP filed a Petition for Wrirt
the California State Surreme Court.

remaining Phase ITI issues which were
2 aADP also filed supplemental
Pacific filed a supplemental reply to

Zor rehearing,
¢Z Review of D.96-05-3102 in
This decision addresses the
not resolved by D.96-09-102.
comments on July 30, 1996.

ADP on Qctckber 4, 195€.
The assigned ALJ prepared a draft decision con directory

listing issues which was mailed to parties of record for comment on
November 15, 1596. While there were no evidentiary hearings on
this matter, and there was no statutory requirement to circulate
the proposed ALJ decision for comments, the assicned Commissioner
wished to afford the parties an cpportunity for comment. We have
ccnsidered the cpening and reply cocmments on the provosed ALT

cdecision and made revisions in the proposed decision whers

zrrcropriate. Among the most sicnificant chances we have macde from
the previous draft decision is the reguivement that Pacific and

GT=C provide
addéress only

delivery purzoses.
CTEC to provide third-party databzse vendors nondiscriminzatory

third-party vendors with access to the anopymous
of nonpublished customers solely for diractory
We have also revised the decision te reguirs

access to its directory assistance catahase.

zZ Cn November 13, 1996, ADP filed a Petition for Mcdification of
D.5£-02-072, Conclusion of Law 29, which statsd that the provision
of subscriber listincs by the local exchange carrier (LEC) is not
an essential searvice. While this issuve was decided in D.96-05-102, '
ancd challenged in ADP's Writ of Review Petition, lecal counsel of
thke Commissicn has joined with ADP regquesting that the Supreme
Cocurz delay reviewing the Petition for Writ of Review pencing the
disposition ¢f ADP's November 13 Fecrition of Modificatien.
Acccordingly, in this decision, we make no final judgment on whethex
the provision of LEC subscriber listings is an essential service,
pending disposition of ADP’'s November 13, Petition for

Moccificartion. ‘?
1 Jwig
bum,y h“lq




R.95-62£-043, 1.95-04-044 ALJ/TRP/gab +»

II. pogitions of Parties

A. Inotroduction _

In this decisicn, we focus on the remaining disputed
issues over directory access and publishing which have pot been
resolved through D.26-02-072 or the workshops. These issues relate
principally to LEC/competitive local carrier (CLC) access and use
of each other's directory listings, terms and prices for CLCs'
inclusion in the customer-guide pages of LEC directories, and
inderendent directory vendors' access to LEC directory databases.

The ocutstanding disputes over access to LEC/CLC
directories and related database directory listines involve the
conflicting interests of the incumbent LECs, CLCs (representecd
priacipally by the Coalition), independent dirsctory vendors
regraesented by APP and Metromail), and consumer intersst groups
(recresented by ORA and The Ucility Refcrm Network). Waile we
accpied interim rules in D.96-02-072 addressing telephone directory
and database-access issues, the LECs and CLCs continue to disagree
over their reciprocal rights and obligations for zccess and use of
eackh other's subscriber-list information. Parties also disacree
cvaer the terms and compensation with respect to CICs' inclusionm in
the imformation section preceding the "White Pace" listings iz the
LEC directory. Further, our interim rules for access to directory-
listing databases adopred in D.96-02-072 did not resolve database-
access issues raised by third-party vendors of directory
information. In this decision, in addition to resolving
cutstanding LEC/CLC disputes, we snall also address access to
directzcry databases by such third-party vendors.

Metromzil is a wholly owned subsidiary of R.R. Donnelly &
Scns Company. the world's largest commercial printer. Metromail's
crn-lize-services ¢roup provides direcdtory-assistance services to
teleccmmunications companies and consumers through its National
Dirsczory Assistance product. Metromail's primary interest in this
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proceeding is *he issue of third-party vendeors' accsss to Directory
Assistance (DA) listing information for use as an alcernzcive DA
service to the LECs.

ADP is a national nomprofit trade associaticn composed of
publishers of "independent“ yellow page directories (i.e., other
cthan those published by or for local telephone companies). ADP's
interest in the proceeding is related primarily to the issue of

third-party independent vendors’ access to LEC and CLC dirsctory-

listing databases for purposes of publishing and delivering the
ADP also disputes the rates beinc

vendors' own directories.
charged by Pacific for the richts to reproduce Pacific's directory

listings.
In resolving the outstanding directory-listirg access
1

issues, disputes over access to DA databases can be distincuished
fxrom access to directory-listing databases used for purlisking
directories. Wnile Pacific utilizes cne unified datz base rtotk forxr
D2 and for publishing its subscriber directories, GTEC maizzains
One GTEC database contains listings used

A second GTEC database contains listings

Yy

Each of the GTZC

twc separate databases.
only for DA purposes.
used only for directory-publishinc purposes.

databases is separarely accessed, ma‘ntairned, and updatad
isti Databases

C/CLC _Reciproczl Access to Direct -

B.
In D.96-02-072, we required LECs to include CLis!
customers' telephone numbers in their "White Pages" andé ciracstory
areas in which the CLC provides lccal

listings asscciated with the
exchance services, except for CLC cusctomers wishing to be unlisted.
Lo

{Rule €.J.2) An unresolved issue, however, is wbatr rights and
obligations the LECs have ccncerming the use and dissemizztion.cf

CLC custcmer listings which have been provided to them for
A related issue is whart reciprocal

(o
-

inclusiorn im the LEC directory.
rights and obligations the CLCs have concerming access to LZ

subscriber-liscing information.




Parties expressed differing views concerning the terms
and conditions under which the LECs and CLCs may gain access te
each others’ directory-listing informaticon, and how such
information may be used. The Coalitior argues that CLCs should
have the same access to all local-exchange-subscriber information,
as LECs do at no charge, because the LECs do not charge themselves
to maintain the database,

Altermatively, in lieu of equivalent access, thé
Cocalition believes CLCs should ke compensated for any use of their
customer information beyond the agreed-upon listing arrangement,
since the CLCs retain a property right in their subscriber
inZormaticn in the same menner as the LECs. To the extent that CLC
inZormation is packaced and sold to independent directory
cuzlishers, for example, the CLCs sbould be ccmpensated in
precisely the same manper as the LECs, according to the Coalition,
since LECs and CLCs are engaged in the same business and have
ccllected ané used subscriber information in the same way. The
czlition contends, however, that the LECs refuse to provide CiCs
access to existing databases at no charge and refuse to compensate
tze CLCs for use of CLC subscriber information by either the LEC or

0O

L2ird parties.

The Cecalition argues that LECs have no right to use CLC
subscriber infermation beycnd the limited listings agreement. The
calition objects to Pacific’s intent to make CLC-subscriber
information availztle to third-party vendors such as Metromail for
neir use in the sale of databazses. The Coalition argues that
ciZfic can not arrogate to itself the right to furnish this
rZormation absent CLC consent and compensation simce Pacific
—her owns nor is licenmsed to sell this informaticn.

ORA recommends that the LECs be cordered to submit written
prozesals for CLC compensation for subscriber informaticn with cne

0

Tt
H

4y
it

{
(1]

a

'

round of comments to feollow pricr to issuance of a decision.
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If 2 CLC requests that its subseriber-listing information
not be provided to independent publishers, Pacific states that it
will hcnor the request. Because it is the CLCs' chcice of wkether
Pacific releases their information, Pacific does not intend to
compensate the CLC for revenue obtained as a result of its
provision of CLC subscribers' information to an independent
publisher. The CLC is free to directly provide this information to
independent publishers for compensation according to Pacific,

_ GTEC proposes to use CLC subscriber information only forx
the purposes of directory publication, and not to sell CLC-
subscriber information to another party without CLC authorization.
If a CLC s¢ desires, GTEC would enter into an agraement £o act as a
sexvice bureazu fcr the provisicning of the CLC informacion.

GTEC currantly provides its own published directory as a
Catecory IT tariffed service. Subscriber-list informaction was
recently recategorized from Category I te II by the Commission in
D.S6-03-020, and the procedures for determining tae prices for such
Cacagory II- services are being addrassed in the Cpen Access and
Wetwork Architectuxrz Development (OANAD) docket. GTEC Lkelieves the
current procecures provide more than 2 sufficient opporzunity for
the Commission staZff and other interested parties to raview the

reascnableness of such rates.

C. Third-Party Directory Database Administrator

The Coaliticn believes that the LEC directory-listing.
cdatabase must be transitioned to an independent administrator, not

unlike the trensition taking place in the context of NXX Code
administraticn. To that end, the Coaliticn requests that the
presiding ALJ have the Telecommunications Division convene a
worksheop to discuss this process. The LECs and ORA disagres and
argue that ro peed for a database acdministrator has been shown.
Pacific scates thac no record has Lbeen devealoped for ordering the
transfer of directory liscings to a neutral third party. Pacific

notes that the creation and maintenance of a2 peutral listing
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.

datartase would be a complex commercial venture, essentially
transforming a private segment of industry into a quasi-
governmental entervrise. Pacific contends that evidentiary
hearings would be necessary before the database administrator issue
is decided since, as the Ccmmission has previously found, “complex
technical issues...cannot be resclved absent evidentiary

hearings."3
D. C rmatio istim in LEC Di ries
1. Content and c tments C Information Listin

In our adopted rule inm D.96-02-072, we required that LECs
include information in its directory about each CLC on the same
basis that the LECs include information about themselves or their
affiliates. We did not, however, prescribe exactly wkat
information about tke CLC should be included in suck informational
listings nor did we prescribe how many pages should e allotted
each CLC for this purpose. In Phase III ccmments, the CLCs and
LECs expressed conflicting views oa these issues.

Because CLCs and LZCs are on an equal fcetiag as _
arzified local exchance providers, the Coalitiorn argues tiac the
unified directory mandated by the Commission must provide the COICs

equal access to that directory feor basic information concexning
servicegs offered, customer-contact numbers, and other informzation
suck as that provided by the LECs to -their customers in-the
irectories. The Coalition states CLCs are pnot asking to repllcate
all ¢f the information contained in the beginning of each LEC
directory, nor provide promotional material. Rather, it is space
for specific-CLC information regarding establishmenc and provision

ox s=xvice that is scught.

3  E= Alteymative Regulatcry Frameworks for Logz: Exchapce
Carriers, D.90-0B8-08637 CPUC2d 226, 299, Conclusion of Law 2,
D. 339; and D.91-07-044, 41 CPUC2& 1, 26 (requiring hearings to
sucrort the Commission's "objective judgment on the evidence”}.




R.55-04-043, 1.85-04-044 ALJI/TRP/gab »«

Because at some point the number of CLCsS may increase so

that the number of informztiocn pages in the directory may beccme
cumbersome, the Coalition believes that a two-page limit om such
informaticn is feasible and reasonable. While AT&T hzs gone on the
racord as reguesting four pages in the customer guide section of
the directeories, it is willing to negotiate for acceptance of one
page. MCI argues that if GTEC is using more thar a single page for
itself in the custcmer guide section of its directories, then MCI
wculd reserve a right to have more than a single page. MCI also
observes that there may be a need for CLCs to provice more

information based on how the Commission resolves the dispute over

rate-center consistency. If the CLCs are required to disclose in
their custcmer guide pages what calling areas or NXXs ars rated as

local, MCI states that cne page would not provide enouch space for

a CLC.
Disputes over this issue focus on GTEC's proposal.
Pacific has generally been able to reach accommodation with CLCs
through negotiation. GTEC currently publishes approximately 100
ciractories within Califecrmia, and rroroses to aliow each CLC to

rurchase one full page in each directory on which to discuss the

CLC's products and services. GTEC offers to list at no charge the
CLC's business office, billing inquiry, In the
GTEC offers to provide, at no

and repair numbers.

table of contents of . its directory,
charge, each CLC's lecgo and page number reference where thase
customer-contact numbers can be found. While GTEC cffers these
terms on a voluntary basis, GTEC objects to being required to

previde CLCs more than one free rage for informational listings or

to reduce its propesed rate for additional paces.
GTEC claims a First Amencdment right to control the form

and ccrnzent of tihe information paces cf its diractories, which it
coen to outside parties. (Sees, Pac. Gas & Elec. CoO.
(utility has

has never held
UO.8. 1, 8-3 (1985) (PG&E)

v. Public Teil Commin, 472
irst Amendment right in contents of killing ernvelopes); Cesntral

I‘]‘
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T11. Ticht Co. v. Citizens Util. BE., 827 F.2D 1169, 1174 (7th Cir.
19€7) (same). GTEC argues that Supremes Court precedent holds that
unde> the First Amendment, the Commission may not compel GTEC to
allow CLCs more space in the information pages than GTEZC is willing
tc provide on a vglungarv basis. (Se=, PG&E 475 U.S. at 11-12;
Centrail T131. Light, 827 F.2d at 1174.) To do so, according to
GTEC, would impermissibly force it "to alter [its] speech to
conform with an agenda (it bhas] not set.” (PG&E, 475 U.S. at 9.)
Even if the Commission had a compelling interest in making a
variety of views available to customers (a point GTEC does not
concede), GTEC argues this interest cannot justify forcing GIEC to
incorporate third-party promoticmal material with which it
disagrees into the information pacges cof its directceries.

GTEC further argues that a Commission order recuirircg it
to include competitor marketing information in its directcries will
decrease the directory's value to GTZC andé cause GTEC to lose brand
identity and consumer ccod will. (Ses, Rasicomoutsr Corv. v.
Scstr, 937 F.2d S07, 512 (6th Circ. 1992.}

2. (] or nelusion in jractories

The Cecalition believes that CLCs should be treated in a
nondiscriminateory fashion vis-a-vis the LECs for any charges for
CLC informational listings in LEC dirsctories rursuant to Public
Utilities (PU) Code §§ 453 and 532. Thus, if Pacific pays itself —
cr its affiliate, Pacific Bell Directory, for inclusion of this
infecrmation, CLCs should also pay for such inclusion. FHowever, if
Pacific does not pay itself or Pacific Bell Directory for this
service, the Coalition believes CLCs should be treatsd no

ilfferently. . L o
Pacific prorcsed to recover the actual costs for
inclusion of CLC informaticn in its directories. Facific set mo
lizmit as to the number of pages tha: the CLC can reguest, but
required £ull compensation for the costs associated with these

paces. Pacific believes the existine tariff, which allows
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interexchange cazrriers to put information in Pacific's directsories
as approvad in N.94-09-06S5 (“IRD"), should apcly to CLC '
information. Pacific cobjects to CLCs paying what Pacific pays for
its own directory information listing.

GTEC submits that its current rate for a vellow-page
advertisement is the most reasonable surrogate and most fairly
represents the value to a CILC in having its products and services
advertised in GTEC‘'s directory. In order to ensure equal treatment
of all CLCs, GTEC proposes to charge a standard price for all such
pages.

GTEC proposes to discount the price of a cne-pace
aévertisement 35% off the price that it charges for a comparable
yellow-page advertisement. This is the largest discount that GIE
ciZlers its own customers that purchase a full-page aé iz the yellow
paces. GTEC's rats wculd zpply ©o any pages in excess of the Iree
table-~of-contents listing in which GTEC proposes to include each
CIC. As mentioned above, the fres table-cof-contencs pags will at
lezst display the CLC's name and a reasonably dimensioned logo.
GT=ZC would also list the CLC's “Prcducts and Services” pace in the
direcrory's table of contents s¢ that consumers can locate these
CLC-information pages easily. GTEC claims that the propesal to
include CLC-products-and-service pages will likely cause GTEC to
incur additicnal costs for incrzased fcrmattiqg procadures, such as
rcace breaks azd £iller pages that will not bé_accoﬁnced for.

Severzl CLCs objected to GTEC's proposed 35% discount for
CLC inclusion in GTEC directories as discussed at the April 16,
1956, workshop. CCIA/Time Warne> object on the grounds that a rate
ecual tc 65% oI the yellow-page advertising rate was not based upon
GT=ZC's cost, but upon GTEC’s current market rates to ratail
acvertisers. CCTA/Time Warner contend that CLCs should be charged
rc more than the cost which the LECs themselves incur to be
included in their own directories. CCTA/Time Warner beliesve the
cre-page limitacion may be acceprable to smaller CLCs.
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ORA states no evidence has been offered or appropriately
tested in evidentiary hearings regarding the rate to ke charged for
directory information listings. Consegquently, ORA is unable to
make a recommendation ez this issue zt this point. CORA can only
sucgest that any rates tc be charged for directory informaticn
listings of CiCs by LECs be set at total-service long-rzun
incremental cost (TSLRIC) in the OANAD proceedirg.

E. Independent Third-Party Vendors' Access to
LEC/CLC Subscriber Information for Directory Publishing

ADP, representing the interests of independent directory
publishers, claims that incdependent publishers are being unfairly
cenied access to certain directory-listing informatiern by Pacific.
ADP argues that Pacific has an unfair competitive advantage in
provifing prblisted custcmer directioriss, compared wiitll independen
cirectory publishers. TFor example, the incumbent LEC is able to
vrovide directories.to its subkscribers immediately upen institution
of telephone service. ADP idexntilles two categories cf directory-
listing informetion to which Pacific has denied access:

(1} acddresses of new nonpublished LEC customers ancd (2} timely
updates ¢f published Pacific white-page-directory listings.
1. 2Access to Nonpublished Addresses _

BDP states that ro independent directory publisher can
celiver its directory to a new teliephone custcmer wno is T
noroublished® because the LECs have denied independent directory
publishers access to street-address information of nonpublishned

custcmers. ADP asserts that this is a seriocus competitive

& &5 used in this discussion, “ncnpublished” includes unlisted
custcmers. In addition to being u=listad .in any teleghone
diresctory, nonpublished service also means that the customer's
name, address, and phone number are excluded from the directory--
zssistance records available to the gemeral public by dialing 411.
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disadvantage, particularly in light of the fact that noopublished
customers constitute 40% of all telephone subscribers.

ADP recognizes that the names and telephone numbers of
nonpublished subscribers must remain private and cannot be
disclosed tc third-party vendors. In the interest of competitive
fairness, however, ADP contends that the LECs should be required to
provide the addresses, but _not the names or telephone numbers, of
nonpublished telephone subscribers for delivery purposes only. ADP
acknowledges that addresses are needed gnly for those acnpublished
subscribers that move and change their addresses. Presently,
Pacific provides this address information to a third-party delivexy
contractor, Product Development Corporaticn (PDC) for delivery of
Pacific's directory. (See e.g.; D.91-01-016 at 42.) AD? argues
that independent directory publishers should be trezteé no
differently than Pacific treats itself while protecting customer
privacy rights. Thus, that same subscriber-address informaticn
given to PDC should be provided to othexr third-party delivery
contractors for directory delivery cn behalf of independert
diractory publishers, according to ADP.

As ADP notes, the United States Supreme Court cbservad in
Feist v. Rural Tel. Sexwv. ., 499 U.S. 340, 342-343 (1991), that LECs,
as the sale previders of telephone service in their area, "obtain
subscriper information quite easily" and subscriber-list - f
information is the essence of the "business” of the LEC--that
information must be obtained and maintained in order to provide
telephone service. In contrast, the Court found that since
competing directory publishers are not telephone companias, tkey
are withcut monopoly status and "therafore lack independent access .
to any subscriber information.® Id. a¢ 343.

ADP believes that § 222(e) ©oZ the Telecommunicazions Act
(the Acrt) fu::he:‘supports its claim for access to nonpublished

accresses. §222(e) provides that:

~a telecommunications carrier that provides
telephone exchange service shzall provide
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subscriber list information gathered inm its

capacity as a provider of such service c1 a

timely and urcbundled basis, under

nondiscriminatory and reasomnable rates, terms,

and conditions, to any perscn upon regquest for

the purpose of publishing directories in any

format.”

Pacific disagrees with ADF that its members reguire
nonpublished addresses from the LECsS, arguing there are a number of
other potential sources of the address information which
independent publishers desire. According to Pacific, information
may be available from electric, gas, and water utilities, and from
cable TV or newspaper companies. Pacific further argues that this
issue has been adjudicated elsewhere, and the prevailing is that
subscriber information is not an "essential facility".5

Pacific claims that access enzblinag tnird-pac-ty
distributors to deliver ADP-members’ telephcne books to the
acdresses of nonlisted subscribers is not within the Act's
definition of subscriber-list information, is confidential under PU
Code §§5 2851 and 2851.1 and Pacific’'s Tariff Rules 34 and 35, (see
Pacific Schedule A2 1st Revised Sheet 136 2.1.34 A.1l.a.) and
therefore, cannot be released.

GTEC contends that ADP's regquest for nornpublished
addresses is contrary to § 222(f) (2) of the Act. This Section
cefines "subscriber list information” that must be made availsble
to others feor purposes of publishing directcries as onrly those
subscriber nzmes, addresses and telephone numbers which the carrier
or an affiliate theresf has published in any directory format.
Since GTEC does not publish the adcresses of its subscribers who
have nonlisted service, GTEC contends those addresses are thus

& Ses= Directorv _Szles Management Coro. v. io Ball Telephone
Roc

Co., 833 F2c¢ 606 (6th Cir. 1987); Wnite Directorv of hester,

tnc. v, Rechegter Telapnope Cort., 714 F.

i
|

}
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unavailable to independent directory publishers under § 222(e) and
(Z) of the Rer. Irn addition, § 222{a) places upon each

telecommunicatiors carzrier the duty to protect the confidentiality
of such proprietary custcmer information. GTEC contends that it

would violate the privacy rights underlying nonpublished service,
as well as the express provisions of the Act, to requive GTEC to
provide the address on nonlisted subscribers to independent

directory publishers.
ADP digputes Pacific’s claim that release of this
information is contrary to PU Code §§ 2891 and 2851.1, and
Pacific's Rules 34 and 35. ADP claims §§ 2891 and 289%1.1 only
proscrike the provision of unpublished telephone numbexrs of
residential subscribers and do not prohibit the releasese cf address
information for delivery pu.;'poses only. Similarly, ADP assercs
that Pacific Rule 35 co not prohibic the releasa of rhe address
inZormation, while Pacific Rule 34 -- which governs ncnpublished
servrice -- proscribes the listing of "customer rame, addrsss, and
telephone number" absent customer recuest. ADP does rot sesk

access to either the custcmer name ox telephone number of
nonpuklicshed customers. By seeking access to gnlv the nonpublished

adéress, ADP does rot believe there is any viclation of Rule 34.
ADP also disputes Pacific’'s claim that mere yelease of
this address information for directory-delivery puxrposes violates

fecderzl customer proprietary netwerk information (CPNI)

—1irements. BADD notes that Ameritech, one of the Regional Bell
erating Companies (RBOCs) offers this address information to

incdependent directory publishers fcr delivery purposes only.
2Zrlantic subsidiaries such as Bell of Pennsylvania also offer this

Bell

R

sexvice.
Pacific claims that thke issue cf who owns subscriber list

information and what rights such ownership entails was fully

zfdressed by the varties ir the Customer List OIT (I.90-01-033) and

is not a relevant issue te lccal exchancge competition. Pacific

i
=
1

k
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claims that customer information gathered by the utility is owned
bv the utility. Pacific claims that ownership of customer listinc
information is specifically reserved to it in its tariff,® and
that ownership of telephone numbers is specifically denieé to
customers in its tariffs.’ Otility tariffs have the force and
esfect of law.? Ownership of customer information is held by the
gathering company in nonregulated industries.% Under the law,
public utilities own their assets in the same manner as private

businesses.10

ORA is concernmed about the potential negative privacy
implications of releasing subscriber information to any third
party. Ncnetheless, ORA is alsc concermed about the ability of
competitors to gain a footheold in the marketplace. Therefcore, ORA
surports 2 Commission rule recuiring provision of the subscriler
adcéress conlv to independent directory publishers or theix delivery-
service providers sclely for the purpose of directory delivery.

2. BAccess to of ished White Pa istin

ADE also claims that Pacific refuses to provide white-

Dage updates of its published adcdress listings to independent

6 Cal. P.U.C. Schedule No. A12-1.l.¢.7

7 Czgl. P.U.C. Schedule No. RAR2.1.17. - -

8 See Colich & Sons v. Pacific Bell, 198 Cal.App.3d 1232 (1938}
arnd citcations herein contained.

9 Person v. Dodd, 410F.24 701, B07 (D.C. Cixr. 1969), cazt.
denied 8% Ct. 2021 (1969%) ("Where information is gathereé and
arranged at some cost and sold as a commedity on the wmarket, it is
creoperly protected as property.”)

10 Ducuesne Light Companv v. Barasch, 488 U.S. 229, 307 L.EZ.24
£46, 199 S.Ct. 609 (1989). ({~Rlthough f{utility] assets axrsz
employed in the public interest to provide consumers of the state
with electric power, they are owned and cperated by private
investors.").
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directory publishers in viclation of Local Competition Rule &.J. (1)

and the acct.

Thus, not only is Pacific cenying independent directory
publishers the ability to deliver their directories to nonpublished
telephone subscribers, it is alsc preventing delivery of
independent directories to publicly listed customers who change
locations, acceording to ADP. Published directories contain a
substantial amount of cbsolete data that further deteriorates over
time. ADPs’ ccncern is the timeliness of data provided.

Pacific replies that it currently provides directory
publishers listing updates for husiness subscribers only. Pacific
‘does not pruvide daily or weekly updates of the Subscriber List
Information for residentisl subscribers to third-party vendors nor
its own directory affiliate, nor does Pacific have the system
capabilities to provide such updates. Because orly 30% of ics
residential subscribexrs publish their addresses, Pacific claims
that a published update of dally residential-listing activity would
have limited usefulness to independentc diréctory pub'lishe:s.
Pacific does, however, provide its own directory affiliacte with a
daily service order activity file with subscribers’ service
addresses from which secondary directery-delivery sexvice is
provided. o '

F. Rates for Third-Party Access to LEC Iﬁireétcg Listincs

' ADP objects to the rates charged by Pacific fcr access to
its directory listings. ADP observes that Bell South prices its
directory listings at only $0.04 per initial listirng, y=2t Pacific
has been charging approximately $0.17 and filed an advice letter to
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ilower this to $0.10 per listing.ll ADP believes that its members

snould be entitled to acquire such information merely for the
incremental cost of reproducing the informzation--which the LECs
have acquired only as a result of the provision of monopoly local
exchange service--plus the minimum allowed rate of retumm. In that
regard, ADP claims Pacific's $0.10 rate is excessive, while Bell
South'’s rate, though still high, is minimally acceptable. The
costing analysis prepared by the Florida Public Service Commission
indicates that Bell South's cost per listing was 50.003 for the
Directory Publisher's Database Service (DPDS), whilile the cost per.
Business Activity Report was $0.004. Eence, the‘$0.04llisting
charze allowed by the Florida Commission was over 1200% akove cost,
yet'still $0.06/listing less than the provisional rate aliowed
Facific. L

Citing the legisiative histery of § 222(e) of the RAct,
ADP ccntenés that charges to indezendent directory publishers must
be bzsed on the "actual or incremental cost of providing th
listing teo the indecendent dire&tory publisher....” (See Statement
of Representatives Paxcn and Barton, House Conferees for ASe,

§ 222(e} .}

Pacific claims the issue c¢f what should determine
reasonable rates for the provisicn oi subscriber-listing
irformatiorn to independent directory publishers was resolved in .
D.96-02-072. The Commission states in D.96-02-072: ¥*We £inc that
Pacific’s proposed revisions tec its Reproductiéﬁ Rights Tariff are

11 ADF protesied Pacific's advice letter on May 1, 1996, for its
failure to comply with Local Competition Rule 8.J.(1) and § 222(e)
of the Act. By letter dated June 1i, 1996, from the Director of
the Teleccmmunications Division to the ADP Counsel, Pacific’s
provosed rate of $0.10 per listine nhas beer made effective. AD?P

was advised that it may utilize acdditional remedies available under

the Commission's rules of Practice and Procedure if ig kelievead
further Commission azctiors on its Trotest was requirec.

11
(17
L]
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reasonable and should be adopted.” (Decision at 48.) Therafore,
since the Commission fouand certain taxriff revisions proposed by
Pacific to be resasonable, Pacific claims thﬁt its overall rates
(filed via Advice Letter 18155 on April 11, 1996) are market priced
and reascnable for the provision of subscriber-listing information
to independent directory publishers. Pacific filed its tariff
offering feor subscriber-listing information to be used for Da
applications on August 21, 1996, with an effactive date of

Occober 1, 1596,

G. Acgess t C/CLC scri at e for

GIEC claims any CLC which cbtains GTEC's subscriber-
listing information pursuant to § 222(e) of the Federal
Telecommunications Act of 1596 must use such information only for
“purpose of publishing directories,” and not for other ends such as
DA. Section z22(e) recognizes that such direcrories may be in "any
£ormat,” which includes traditional papexr directories, as well as
cr.-line access, electronic mediz, or CD-ROM.

GTEC contends that this requirement of § 222(e) moots the
raguest of Metrcmail that it be allowed to obtain GTEC's DA-list
inZormation not for "purpose of publishing directorxies,” but for DA
purposes, Mcreover, in D.96-02-072, the Commission reviewed the
issues surrounding the provisioning of DA service, anc made no
provisien requiring GTEC to accede to Metromail’s raquest,

GTEC furcher believes that insercion of this issue in
this preceeding is inappropriate andé has little relavance to local
competition since Metromail is nct a CLC, and the sale of DA
lisvings is not a "telecommunications service” as defined under the
Act. GTEC denies that access to its DA listings is necessary for
Metromail to conduct its business, for Metromail has managed to
ortzain listing from a variety of sources up teo this point. The
£act tha: Pacific may chcose to sall its directorv listings to
third parties is a business decision of that company. GTEC denies

i< nas any duty to do likewise.
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Metromsil disagrees with GTEC's claims resgarding DA,
Wwhile GTEC c<laims that Sec. 222(e) of the Act mocts Metromail
requests for DA listings, Metromail responds that § 222(e) is
irrelevant since Metromail bases its request on the requirements of
§ 251{b) {3) and § 251i{c) of the Telecommunications Act, and not ocn
§ 222(e).

Metromail states that nondiscriminatory access teo
directory listings is also required by the FCC in its adcpted order
implementing the local-competiticn provisions of the Act (CC Docket
96-98).

Paragraph 101 of the FCC order concludes that:

The term ’‘nondiscriminatory access' means that

a LEC that provides tszlephone numbers, cperator

services, DA, and/or directory listings

("providing LEC") must permit competing .

providers to have acczess to those services

£ is at least equal in guality tec the access

that the LEC provides to itself,

Metromail states that under § 251{b) (3) of the A=z:t, I=Cs,
must share subscriber listing information with their cowpetiters,
in "readily accessible” tape ¢r electronic formats, and iz a timely
fashion upon reguest. The FCC's in requiring “readily accessible”
formats was to ensure that no LEC, either inadvertencly or
intentionally, provided subscriber listings in formats that would
require the receiving carrier to expend significant rescurces to,
enter the information into its systems.

Metromail notes that in recent arbitraticn orders the
Commission has recognized directory listings as a "network element”
to be unbundled and provided “by magnetic tape and that Entraat
will reigburse incumbent for the ccst of the medium and reascnable
shipping and handling.® (A.96-08-068: Under the Act, § 251(c)
reqguires that all "Network Elements” bejmade available on 2
unbundled basis. _ o

While Metromail does not dispute the fact that it is not

a “competing provider” of local excharge or toll service, Metromail

D Ko 097010 57

_20_
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25 vae-lLas,

contends that this peint is irrelevant. Ir its order, the FCC
rejected proposals to limit the application of § 251 (b) (3) to
competing providers of exchange and/or resellers of toll sexvice
(See 117 and 136.) Metrcmail argques that Paragraph 101 of the FCC

ordexr defined the term “competing providers” in a much broader

scope:
Such competing providers may include, for

example, other LECs, small business entiries
entering the market as resellers, or CMRS

providers.
Metromail does not believe that the statutory and

regqulatory requirements permit GTEC to "pick and choose” who is

who is not a competitor. Metromail contends it is a competing

provider of DA service to GTEC.
and

Metromail argues that in order to comply with the Act
the FCC crder and tc be consistent with the Commission’s inatanc

co

wnbundle competitive services and the Commission, at a bars
minimum, must require that subscriber-list information be made

available on a pnondiscriminatory basis for DA.

III. is s

A. Interrelatiopnship of Issues Common ‘ : o
to _the List OTY (T.,90-03-033) . . e
we note that certain issues that -

As a procedural matter,
nave been raised in parties' commencs substantially ovarlap with

issues which were previously designated for consideraticn in
I1.90-01-033 regarding competitive access to customer-list
information. I.50-01-033 was insticuted on January 24, 1590;' it
has been dormant for approximately the last five years.
Neonetheless, we recognize that the issues over competitive access
te directory-listing information cuxrrently being addressed in the

loczl <cmpetition rulemaking were also previcusly raised
I.80-01-032,. <Thus, to avoid duplicatiorn or fragmented traztmezt of
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the same igsues in two separate dockaets, by thic decision we shall
formally mere the issue of competitive access to telecommunicaticn
directory information from I.S0-01-033 to the local ccmpetition
rulemaking and investigaticn. In this way, we can resclve the
related issues which are common to these separate proceedings in
the most efficient manner.

Because I.90-01-033 has been an inactive docket for a
number of years, we intend to review any remaining issues in that
docket to determine if they should be reassigned to another
procesding, or otherwise disposed of. Following this re.v:.ew of
outstanding List CiI issues, we may consider whether to merge the
List OIT with this proceeding or tc close the List OII praceeding.
B. LEC/CLC Reci cal Access to BUirectorv Idstipgs

To resclve tlie issue of CLUs’ access to the LECs' local
exchange subscriber information, we must first address the issue of
who owns the directory listine info-mation. This issue was
praviously identified in I.90~-01-033. We recognize that =ach LEC
and CLC has az valid ownership inter=st in the directcry listing
informaticon of its own respective subscribers. The subscriber
infcrmation is used for billing purposes to derive revenuve for the
I.=C or CLC that serves the subscriber. The listizng iaformation
alsc has potential commercial wvalue kcth to othexr
telecommunications vroviders as well as independent d&irectory
vendcrs that would like to compete Zcr the subscriber's business.

Accordingly, we conclude that both the LECs and the CLCs
ar= entitled to be compensated for providing access to each other’s
diresctory-listing information. If the LECs charce CLCs for access
to their directory-listing information, then they must also
compensate the CLCs fcr the LECs’ access to CLC directory-listing
infeormaticn. Where the CLC provides listing information to the LEC
for iaclusicon in the LEC's directcry, the CLC does not cease Lo
have an ownexrship interest in the listing informatiecn. Thus, the
receiwving party shall not furmish listinc information provided by
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another carrier to third-party vendors without the express
permission of the owper of the listing informetion and a mutually
agreeable arrangement for compensation to the owner for provision
of such ianformation. If the CLC and LEC cannot reach an agreement,
then the listing information should not be released by the LEC. It
will be the responsibility of the CLC to independently arrance for
chird-party access to its subscriber listing information. The CLCs
are under the same obligation as the LECs in this regard to comply
with Commission Rule 8J regarding nondiscriminatory access to their
listing information by third-party publishers.

While the CLC is entitled to compensation, we shall not
mandate that the CLC's compensation for access to its directory
listings exactly match that of the LECs. In a competitive market,
differences can be expected in the prices competitors may charge
for directory-access services cue to differences in cests as well
as bargaining effectiveness.

C. Third-Partv Directorv Datab inistrator

In D.$€-02-072, we askaed parties to considér whether
customer datazbases should be concrolled by an independert third
party in similar fashion to what was proposed for the area ccde
acministrator. We directed that parties consider in Phase III
wcrikshops measures to ensure reciprocal access to ta consistent
with proprietary rignts. (Decision at 39). This issue is still .

nrasolved. T - ‘; ) _,:_-_: .

Bacific and GTEC object to the establishment of a neutral
third-party datzbase administrator, arguing that no justification
has been provided for such a measure. Pacific raises a number of
unresolved issues tc be addressed beZore it believes such a step
cculd be cconsidered. 1In particular, Pacific states that creating
such an administration would be unlawful in the absence of
evidentiarv hearings and a Commission finding that directory
ligtings ar= essential facilities. The issue of whether LEC
diractory listings constitute an essential service is pending
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befors us in ADP's Petition for Modificatien of D.96-02-072 filegd
Neowvsmter 13, 19935, We spnall fefar a decigsizn cm the dz-atase-
administrator issue pending further consideration of the issues
raised by the parties.

b. CLC Informational Listing in LEC Directories _

Another outstanding issue relates to the terms and
pricing of CLCs' informational listing in the customer-cuide pages
of the LECs' telephone directories. This issue was discussed at
the April 16, 1996, workshop, and further addressed in the comments
filed on June 10, 1996. A related issue has more recently been
raised in an advice letter protest filed by Cox California Telecom,
Inc. {Cox).

Cn January 3, 1997, Cox filed a protest to Pacific’s
Advice Letter No. 18605. Pacific £iled this advice letter
requestineg approval of language "to clarify the application of
rates to the purchase of partial or full pages in Cusccmer Guide”
of Pacific's directories. In the acdvice letter, Pacific proposes
to add a definition for the word "sheet” to mean 2 two-sided pagce.

By defining “page” to mean only one side ¢f a pacge, auc
"sheet” tc mean koth sides ¢f a page, Pacific is effectively
cutting its CLC cbligations in half, and deoubling the cost of
Customer Guide pages anticipated in the interconnection 'a‘_:reements,
according to Cox. Thus, though its "clarification of the -
application of rates,” Cox claims that Pacific has effectively ™ ™
doubled the charges associated with CLC listings in its
directories. ‘

The issue to be resolved in the Cox protest iavelves
whether a one-page informational listing allowance should be
defined to include printing on both sides of & page of paper or
cnlv printing on one side of a page of paper, and how this affects
rates. We intend to aéddress this dispute further in the context
of the Cox advice letter protest. As an interim mezsure, however,
a "page” should be defined as cre printed side of sheet of paper
for purpeses of determining CLC infcrmational listings. We
cecnclucde that, for the present time, twe printed pages per CLC is a

t
[S]
1

1
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at .

reascnable limit for the CLC informational listing to be included
within the LEC's directory customer guide pages.

The purpose of the CLC informaticnal listing in the L.Ec‘
wWhite Page Directory Information Guide is to provide key
information that will permit a customer to contact the CLC
provider. The listing shall not be used by CLCs for promoticnal
purposes, and the Coaliticn has indicated that CLCs do not seek to
use the listing for this purpose. Therefore, our order is a
permissible time, place or manner restriction on speech
{Consolidated Edison Co. v. Public Service Comm‘n of N.Y., (1980)
447 U.S. 530, 535) since the mere requirement that GTEC provide a
neutral informational listing for each CLC does nok force GIEC "to
alter [its] speech to ceonform with an agendq [:.t: has] noc set”,

Pacific Cas &
(1L983) 475 U.S. 1, 5. Furthermcre, we have the authorizy Lo
recuire that a minimum page allowance be requirad for CLC
informational listings in order to promote a lavel compecitive
playing field among LECs and CLCs. OQur action is serving 2
ccmpellinc state interest (Congolidated EBdisjon Co. v, Public
Servige Comm'pn of W.¥., supra at 535) articulated by both federzl
(Federal Telecommunications Act of 1996) and state law (Public
Urilities Code section 709.5) directing us to promote competition.
Reczrding parties’ disputes over the number of pages
which should be allotized for each CLC's izformational listing, we
shall adopt the Coalition's propeosal for a two-paére allcwance. We
kelieve that the number of required pages should be kept to a
minimum to avoid making the directories more bulky than they
already are. The pace allctment should be sufficient, however, to
crovide critical information emabling the customer to icentify the
CLC and tlheir contact numbers for the business office, billing, and
rapair or service problems. We also believe it is impertant that
customers understand what charges might be assessed on their bills

ané have disclosure in the Informatiorn Guide as to what the CLC's
ereforz adept a two-page allowance for

lecal calling a2z is. We th
CIC listings in consideration of MCI's statement that a single page
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is insufficient space to provide disclosure of what CLC callin
areas are rated as locnl calls and which are not.

We conclude that the LECs should base their charges for
inclusion of the CLCs' informaticnal listing on the costs which the
LECs themselves, incur to provide their own informational listings.
We £ind that GTEC's proposed 35% discount of the yellow pages’ one-
page price does not meet this standard since it is based on retail
advertising rates rather than GTEC’'s own cost. We thus direct GIEC
to revise its proposed rate for CLC informational listings
accordingly.
E. Independent Third-Party Access to LEC/CLC

Subgcriber Informatiop for Directorvy Publishinpg
Regarding ADP's claim that it should be provided with
only tihe address of urpublished subscribers, we must consider two

ccuntervailing interests: (1) nondiscriminatory access to
subscriber information to promcte a level competitZive playing
and (2) nondisclosure of conZidential subscriber informatioen
to ¢rotect the privacy rights of individual subscribers. ’

As ADP noted in the Feist case, cited praviously,” the
U.S. Supreme Court has ccncluded that directory publishers lack
independent access to subscriber-lIsting information on an

- . .
Sielsd,

iZCs. Moreover, in Great Western
12 The United States

ecuivalent basis vis-a-vis tc the
irectories v, L T Televhone.

Couxz ©f Appeals held that Southwestern Bell and its affiliates-had

anticompetitively wmonopolized the directory markst, stating that:,

rwithout sharing this updated information with
competing directory publishers, telephone
companies are able to levarszge their monopoly
p051tlon in the telephone service area into the
competitive directory market." Id.

1 63 F.3d 1378, 1386 (Sth Cir. 21993), wvacated and remanded, in
pzrt  cn other grounds 74 F .33 €13 (5?3 Cir. 19¢&l.
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The trial court, in Great Westeryy, explained how vital it
is ther independent directory publishers receive zll of the same
timely listing information the LECs accord themselves, as well as
how independent directory publishers are disavantaged if the LECs
arrogate to themselves that information, its compilation, and the
terms of its sale.

We therefore agree with ADP that LECs' withholding of the
service addresses of unpublished telephone subscribers gives the
LECs a2 competitive advantage over third-party veandors in providing
timely and comprehensive delivery of directories. Nonetheless,
third-party vendors' rights to directory-listing information is not
unlimited, but is subject to the customers' rights of privacy.

Customers’' privacy rights with respect to directexry
listing disclesure are protectad as provided in §§ 2891 and 28%91.1,
as well as Pacific’'s tariff Rules 34 and 3S. We conclude that the
mere provision of an anonymous address is not explicitly prornibited
under §§ 2891 and 285:.1. While Pacific’'s Rule 3¢ precludes the
bundied release of "customer name, address, and telepncne number,”
it does not explicicly prohibit the unbundled provision ¢f an
anronymous address only. Therefore no changes to Rule 34 or 35 are
necessary in order to reguire access to anonymous acdress
infermation only.

Accordingly, we conclude that the LECs should ke reau:.rec
to provide to third-party independent publishers the address, but
not the name and telerhone number, of unpublished LEC subscribers
that move and change their address, for the limited purpecse cf
celivering directories. The timely provision of this address
information is necessary to prevent discriminatory treatment of
third-party verndors irn competing with LECs which are akle to
furnish their directories virtually immediztely to such
subscrikters. Without access to these addressés, independent’
cdirectory publishers cannot deliver their directories on & timely
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pasis to thcée California subscribers who mové to a new address -
with unlisted telephone numbers.

We have previously addressed the importance of
safeguarding consumers'’ privacy rights in the List OII. We
conclude that merely providing third parties with the address,
exclusive of the name or telepnone number, of nonpublished LEC
subscribers for the sole purpose of delivering the vendors!
directory will not viclate consumers'! privacy rights. The vendors
shall not have access to either the name or the phone number of the
nonpublished subscriber, but will only have the address to be used
for directory delivery. Even Pacific agrees that the mere delivery
cf telechone-company books to nonpublished customers does not
violate the consumers' privacy expectations. As noted by Pacific,
the delivery of telephone directories to nonpublished customers is
ar. established practice which has occurred for many yesars.

Any use of the anonymous address information by thirxd-
party vendors for any puxpose beyond directory delivexy cculd,
however, poténtially be used to intrude on the privacy oi
subscribers unless restrictions are put in place. As a csnéition
of receiving these anonymous addresses, therefore, we shall recguire
each third-party vendor to restrict the use of that information
solely for the purpose of delivering that vendor's published
directory to the addrsss. The anonymous address information must
be held in strict confidence by the vendor and shall nct ke -
provided to any other party or used for any other marketing
curpose. We shall also regquire that any directory publisher,
including Pacific and GTEC, delivering directories to anonymous
subscribers shall provide a toll-free number printed on the first
pace of the directory which the recipient can call to inform the

vendor not to deliver its directery to that address in the future.
irectories to

digcontinued.
we siall direct

Any cdirectory vendor must discontinue deliveries of
any subscriber who requests that such deliveries be
Subject te the terms and conditions outlined above,
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that the LECs and CLCs shall provide access to the ancnymous
addrasses of their unpublished customers that ~hange residences,

We also conclude that independent publishers should be
provided with the same updated information for the publighed
residential address information which is made available to the LEC
directory affiliate for purposes of secondary delivery of
directories. We shall direct the LECs to provide such information
as set forth in our order below.

F. Independent Third-Party Vendors' Access to
CLC Directory Databases fo rvice -

We agree with Metromail that third-party inde::enden:
vendors as well as CLCs and other competitors should bave
pondiscriminatory access to the LECs' DA database as required under
the Act and FCC order. As noted in Paragraph 101 of the FCC Order
cited previously, the definition of "competing providers” of
directory services is not limited merely to CLCs, but includes
ocher entities such as, for example, CMRS providers. We believe it
is consistent with the FCC order to apply a broad iﬁ:'e:pretat:ion to
the term “comperting providers” as used in Paragraph 101 of the FCC
Oxrder, and to include independent third-party database vendors such
as Metrcmail within that defipitien.

We conclude for purposes of our generic rules chat
listings for DA purposes should be provided to Eh:'.rd—;ia:ﬁy database
vendors inm readily accessible tape or electronic format, with
appropriate cost recovery for the preparation and delivef:y of the
information.t® This treatment is corsistent with § 251({c) of the

13 We have recently examined the means by wihich LEC dztabase
access is to be provided in recent arbitrarcions of interconnection
agreemants. D.96-12-034 (the Pacific/AT&T arbitraticnl, as well as
the Arbitrator’s Report in A.%6-08-041 (the GTEC/ATAT arbitration),
both grant eccess to listing databases for DA purposes, and state

(Footnote continues on next page)
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Rct which reguirss that all "Network Elements” be made available ogn
an 'nbundled basis. Further, access to database listings for DA
curposes should be the same for and between all competing
providers, including third-party database vendors. It is important -
tc many California consumers tc be able to contact their pr&vider
to gain access te ubiguitous DA information. Such information is
important to quality telephone service.

While we racognize that GTEC maintains a separate
database for DA service distinct from its directory-publishing
database, we find nec basis tc restrict competitors' access to
either database. GTEC shall therefore provide third-party access
to each of its directory databases that is equal in quality to the
access that GTEC provides to itself.

G. Rates for Third-Pariv Access to Directorv Listings

We also note that ADP has raised questions concezning the
cnableness of Pacific's tariffed rate for directory access.
e we concluded that certain prorosed changes by Pacific ia its
reorzduction ricits tarifif were reasonable in D.96-02-072, we did

H

azs
1

=
i

&

not prejudce the overall reasonableness of Pacific’s complets
tarifZ. In its subsequent advice lettexr filing, Pacific failed to
provide adequate werkpapers to supbert its conteation that its
rates properly reflected cnly the incremental or actual costs of
previding the service. While Pacific's advice letter filing of its
telephone Directory Rep:oduction_B;ghtgftariff has become

{(Fcctnote corntinued from previcus pace) .

thaz listings for DA pucposes should be provided at the cost of tae

transfer media (maganetic tape), plus reasonable costs for
reparation and shipping of the mediz. {(S=e A.96-08-040, Dec.

at 12-31&, 2.SE-08-041, Arb. Rept. 2t 5.)

-,
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effiective, we did not rule cut the opportunity for ADP to pursue
ary remaining issues over the reasonableness of the tariff rate
chrough this rulemaking. Accordingly, given the conceris raised by‘
AD? ovexr the reasonableness of Pacific's tariff rate, we shall
direct the assigned ALJ to issue a procedural ruling to provide
paxties the cpportunicy to be heard con whether the existing LEC
tariff rates for directory acgcess should be made provisicnal and
subject to a memc account with provisions for a true up once final
rates are established. We expect to examine the LECsS' costs of
directory access and establish appropriate prices in the OANAD
proceeding. o

Fipndings of Facggt

1. The Commissicn established interim rules for LECs and
CLCs with respect tc access to directory databases iz Rule 8 F, and
for the publishing ¢f telephone ciractories in Rule § J of
Arvendix E of D.96-02-072.

2. Outstanding issues relatizg to directory-catalase access
and directory-publishing issves which were not resolved in D.96-02-
072 were deferred to Phase III cZ the proceeding.

3. Technical workshops were held on April 1-3 aad Apz:z" 18,
1956 tc provide further information regarding directory-database
access and directory-publishinc issues and facilitare consensus.
amcng the parties. i ’

4. As a result of the tecinical woT kshons on cGirectory
issues, parties narrowed the focus of d:.sputed issues and clarified
the scope in further written comments on outstanding issues.

S. Parties remain in dispute cver rights of access to LEC-
directory databases and provision for CLC informational listings in
LEC direcroeries. )

€. D.96-02-072 required LECs to inclucde CLCs' customers’
teleshone numbexrs in their “Whire Pages” anc directory listings
asscciaczed with the areas in which the CLC provides local exchange
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services, except for CLC customers wishing to be unlisted. (Rule
8.J.2)

7. D.96-02-072 did not explicitly define what reciprccal
rights and cobligations the LECs and CLCs have concerning the
access, use, and dissemination of each others’ customer listings. /

B. Directory listing informationm has commercial wvalue to /
competing telecommunications providers as well as third-party
database wvendors.

9. Access to directory databases involves issues that relate
to competition among leocal-exchange-service providers as well as
among third-party database vendors and directory publishers.

10. Wwhile Pacific utilizes one unified database both for DA
and publishing its subscriber directories, GTEC maintains two
separate databases, each of which is independently accessed,

|" r.f

maintained, and updated.
11 Pacific provides its own directory affiliate with

subscribers' service addresses though its independent contractexr
from which secondary directory delivery is provided. -

12, Independent directory publishers have been denied access
to the addresses of new LEC customers who receive nonpublisihed
service, and have alsc been denied timely updates of Facific’'s
published white-page-directory listings.

13. Pacific currently provides independent publishers listing
updates for business subscribers cnly, but does not provide them
with daily or weekly updates for new residential subscribers.

14. Pacific provides its own directory affiliate with a dail
service order activity file containing subscribers' service
addresses from which secondary-directory-delivery service is
provided.

15. LECs' withholding of the sexvice addresses of unpublished

=

{1

lerhone subscribers and the withhelding of file updatas for
lished subscribers gives the LECs a competitive advantace over

u=lis

s}
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third-pafty vencdors jin providing timely and comprehbensive delivery
of direcrories.

16. The mere provisicn of an anonymous address to directory
publishers is oot prohibited by §§ 2851 and 2891.1 of the PU Code.

17. While Pacific's Rule 34 precludes the. bundled release of
rcustomer name, address, and telephone number,* it does not
explicitly prohibit the unbundled provision of an anonymous address
only.

18. Pacific has not provided adequate documentation te
justify that its reproduction-rights tariffed rates reflect only
its incremental or actual costs.

19. D.96-02-072 required that LECs provide space in their
directory~information guide to each requesting CLC sexrving the area
covered by the directory to disclose key information about the CLC.

20. The purpose cf the CLC informational listing in the LEC's
Wnite Page Directory Information Guide is to provide key
information to permit a customer te¢ concact the CLC provider, and
to determine what exchanges would be rated as local calls. ‘

21. Disputes over the termns and content of CLC informational
listings involve both Pacific ard GTEC in contention with the COCs.

22. GTEC volunteers to make available one free page in its
direcrory information quide for the listing of key customer
information about each CLC. GTEC also offers to sell additioral
pages to the CLC to list promotional infermaticn at a xate equal to
€5% of GTEC's market rate for yellow-page advertising.

23. GT=ZC seeks control over the sorts of promcticnal
information contained in the CLC listing and cbjects to inclusion
cf comparative rate information.

24. A two-page limit for CLC informational listings in LEC
directories would provide adsguate space for the CLC to furnish
essential ipformation te the public concerning its service.

]
w
[N}
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25. GTEC's proposed discount of 3S% for CLC informatiornal
listings is based upon retail advertising rates and may ke
inconsistent with cost-based pricing.

26. Parties are in dispute over whether a peutral database
administrator is needed or is practical in order to provide for
competitively neutral access by all service providers to directory-

database listings. .
27. The question of whether a neutral database administrator

is needed is related to the pending issue ©f whether LEC c_recto*y
listings constitute an essential facility. -

Conclusions of Law
1. Both the LECs and the CLCs are entitled to be ccmpensated

for providing access to their directory-listing information and
may charge each other for access to directory information. //

2. The LEC shall pnot provide CLC listing inforwmation te
third-party vendors without the express permission of the CiC and a /
mutually agreeable arrangement for compensation to the C°.C for .
rrovision of suck information.

3. Third-party verncors' rights to nondiscriminatory access
of directory listing information is subject to the customezs’
rights of privacy, and limited to use in the publlsh_ng c

cdirectories.
4. LECs and CLCs should be requirsd ts provide access to the

ancnymous address of nonpublished subscribers to indepencezt -
publishers for the purpose cf directory delivery only.

S. Independent database vendors or directory publishers
should not have access to either the name or the prone number of
nonpublished subscribers to protect privacy rights.

6. Independent directory publishers should be provided with
the same ucdated information for published residential adcdresses cn
the szme terms and conditions as the information is mzde avallarle

to the LEC dirasctory atfiliates.
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7. The timely provision by Pacific and GTEC cf arcuymous
address information of nonpublished subsecribers to third-party |
vendors is necessary to prevent discrimination in competing with
the LECs.

8. Without access to the anonymous addresses of Pacific's
and GTEC's ncnpublished subscribers, independent directory
publishers cannot deliver their directories to subscribers on the
same timely basis as the LECs.

$. Merely providing third parties with the anonymous address
of unpublished LEC subscribers for the sole purpose of delivering
the vendor's directory will not viclate privacy rights.

10. Any use of the anonymous address information by third-
party vendors for any purpose bevond directory delivery could
potentially could violats privacy rights unless resctriccions ars
impesed. .

11. Consistent with the provisicrns of federal reculations,
Pacific, GTEC, as well as CLCs should provide competiing service
providers with nondiscrimiratory access to their direczzry-listing
databases, both those used for DA as well as for the publishing of

irectories, ‘

12. Competing service providers entitled to nendiscriminatory
access to LEC/CLC directory databases should include third-party
vendors of DA and directory-publishing services.

13. MNopdiscriminatory acceSS'CO'directory'aétabﬁségLiﬁciﬁdes
the zbility of all competing providers tc have reciprocal access
ameng themselves that is at least ecqual in quality to that of the
providing LEC or CLC.

14. Access to DA listings should be provided by magretic
tace, with the determination of aporopriate cost recoverv for the
Preparzation and delivery of the information te be addressed in the

CANAD proceeding.

'
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15. ©Nomnpublished customer names and telephone numbers should
be ex.:luded from the reguirement to provide access tc directory
listings for DA or directory pukblishing purposes.

16. Resolution of the dispute over whether a neutral
directory-database administrator is warranted relates to the issue
cf whether LEC directory listings ccnstitute essential facilities.

17. The question of whether LEC directory listings
constitute essential facilities is currently before the Commission
in a pending Petition for Mcdification of D.95-02-072 filed by ADP.

13. The Commission's decision as to whether or not to
establish a neutral directory-database administrator should be
deferred pending further ccnsideration of the relevant issues.

19. Since tke informaticnal listing ia LEC dirsctory-
irformation guides will not be used by ClLCs for promocticnal
pUurvoses, but merely as a neutral informational listi=ng, the LECs!
Firs= Amendment rights of free spesch are not at issue by allotting

Tace to the CICs. §

20. A two-page informatiomal listing in the Pacific and GTEC
directory-information cuides should be authorized to identify each
cLC serving the area covered by the directory and the CLC contact
telephone numbers including the numbers for the business office,
billing, and repair or service problems. _

21, It is important that customers understand what charges
micht be assessed on their bills anc have disclosure in the
Information Guide as to what the CLC's local calling area is.

ORDER

IT IS ORDERED that: o _
1. Pacific Bell {(Pacific) and CGTE California, Inc. (GTZC)

shall be required to compensate competitive local cacsriers (CLCs)
for access to CLC directory listincs tc the extent either LEC
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.charr_.,'es the CLC for accass to the local exchange carriers (LECs)
directory listings.

2. Pacific and GTEC shall not release CLC directory-listing
information to third-party publishers or directory assistance (DA)
providers absent the express consent of the CLC and a mutually
agreeable compensation to the CLC.

3. Each CLC and LEC skhall be required to provide to
third-party database vendors nondiscriminatory access to its
directory-listing information subject to the privacy rights of
subscribers.

4. Pacific and GTEC shall provide the anoﬁymous'address.
i.e., without name and telephone number, of unpublished LEC
subscribers whe move to a new locztion to third-party iacecendent
diractory publishers for the sole purpose of delivering
directories, subject to the conditions outlined below.

S. 2As a condition of receiving ancnymous nonpublished
addresses, each third-varty vendor must hold the informaticr ia
strict confidence, and restrict its use solely for the purpose of
delivering that vendor's published directory to those addresses.

§. Any directory publisher, including the incumbent LECs,
deljivering directories to anonymous subscribers shall provicde a
tcll-free number printed on the iaside first page of the directory
which the recipient can call to discontinue further direcsory
deliveries by that publisher.

7. Pacific and GTEC shall provide to CLCs and third-party
datarase vendors ncndiscriminatory access to published directory-
listing-address irformation that the LECs provide to their own
directory publishing agents, including daily service-order updates
fcr secondary directory delivery.

8. Pacific and GTEC shall provide nondiscriminatory access
to their DA database listings to all competiters including third-
party databasa vendors and shall provide access by readily
accessible tape or electronic format to be provided in a2 timely

0\
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fashion upon request with the determination of appropriate cost
recovery for the prepavation and delivery of the information to be
adéressed in the OANAD proceeding. .

9. The Administrative Law Judge is directed to issue a
procedural ruling calling for comments on whether to make existing
jirectory access rates provisional and to establish a memorandum
account to keep track of billings for access to directory databases
for the purpose of truing up the charges once final rates are
determined in the OANAD proceeding. :

10. CLCs shall be allowed a two-page limit in Pacific’s and
GTEC's directory informational listings to provide key information
regarding the CQL's ofiered services and what the CLC’s local
caliing area is.

11. LECs' charges for CLC's iaclusion in the customer guide
paces of their directoriss shall be based on the LECs' cost to
provide their cwn informestional listiacs.

12. 1Issues relatizng to competitive access to
telecommunications dirsctory information designated for
consideration in I.90-02-033 (Customer List OII}, shall be-
transfexred into this proceeding efiactive immediately. This order
is efiective today.

Dated Januaxy 23, 1597, at San Francisce, Califormia.

P. GREGORY CONLCN
President
JoSSIE J. KNIGET, oR.
HEENRY M. DUQUE
JOSIAH L. NEEPER
RICHARD A. BILAS
Commissione=s




